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ORDER TO SHOW CAUSE

On Novenber 24, 1999, the Conplainant filed an Adm nistrative
Conpl ai nt (Conpl ai nt) agai nst the Respondent, alleging violations of
the Clean Water Act. The Conplaint seeks a $27,500 civil penalty.
However, proof of service of the Conplaint has not been filed with
t he Regional Hearing Clerk, as required by 40 CF. R 8§
22.5(b)(1)(iti). Since the certificate of service shows that the
Conpl ai nt was served by mail, service of the Conplaint is conplete
when the return recei pt has been signed. 40 CF.R 8 22.7(c). Four
mont hs have passed, and the Conpl ai nant has not shown that the
Respondent has actually received the Conplaint. Thus, there is no
proof that service of the Conplaint has been conpleted. Although 40

C.F.R Part 22 does not set a time for which proof of service nust be



filed, section 4(m of the Federal Rules of Civil Procedure!?
(F.R C.P.) provides the foll ow ng:

If service of the . . . conplaint is not made upon a

defendant within 120 days after filing the conplaint, the

court, upon notion or on its own initiative after notice

to the plaintiff, shall dism ss the action w thout

prejudice, or direct that service be made within a

specified tine.

In MG othlin v. Resolution Trust Corporation, 913 F. Supp. 15,
19 (D.D.C. 1996), aff'd 111 F.3d 963 (D.C. Cir. 1997), the Court
found that no evidence existed that a certain defendant was ever
served a copy of the conplaint within 120 days of filing of
conplaint, as required by F.R C.P. 4(m. The Court ordered that the
plaintiffs nmust file proof of tinmely service within 21 days of the
opi nion, or the case would be dism ssed agai nst that defendant. The
Presiding Oficer finds that in this instance, 120 days is a
reasonable tinme to prove that service of the conplaint was achieved.

Furthernmore, even if the Conplaint was properly served, but
proof of service not filed, the Respondent has not filed an answer.
However, the Conpl ai nant has not filed a notion for a default order,
as provided in 40 CF.R 8 22.17. The Presiding O ficer can not, sua

sponte, find the Respondent in default for failing to file an answer.

The Conpl ainant nmust file a notion for a default order. 40 CF. R 8§

Al t hough the Federal Rules of Civil Procedure are not binding
on adm ni strative agencies, they can be used as gui dance in applying
40 C.F. R Part 22. In the Matter of Rogers Corporation, Docket No.
TSCA-1-94-1079, slip op. at 6, fn 3 (Novenmber 13, 1997).

2



22.17(a). Four nonths have passed, and no action has been taken by
t he Conpl ainant. Unless some action is taken by the Conpl ai nant,
this case could remain on the Court’s docket indefinitely.

Therefore, the Conplainant is hereby ORDERED to file proof of
service of the Conplaint and a notion for a default order, in
accordance with 40 C.F. R 8§ 22.17 by April 14, 2000, or show cause
why the Conpl aint should not be dism ssed. |If service was
acconmplished by mail, the return receipt green card shall be attached
to a sheet of paper, and identify the Respondent and the docket
number. 40 C.F.R 8 22.5(c)(2). This Presiding Oficer will not
grant a notion for a default order w thout proof of service as set
forth above.

| f the Conpl ai nant does not file a notion for a default order,

t he Conpl ai nant is ORDERED to show cause, by April 14, 2000, why the
Conpl ai nt shoul d not be dism ssed for |ack of prosecution.

Dated this 27" day of March, 2000.

[ S/
Evan L. Pearson
Regi onal Judicial O ficer




CERTI FI CATE OF SERVI CE

| hereby certify that on the day of March, 2000,
served true and correct copies of the foregoing Order to Show Cause
on the following in the manner indicated bel ow

CERTI FI ED MAIL - RETURN RECEI PT REQUESTED

Jose O ivarez, President
Airline Plating, Inc.
6829 Airline Drive

Houst on, Texas 77076

| NTEROFFI CE MAI L

Marvi n Bent on, Chi ef

WAt er and RCRA Enforcenent Branch
O fice of Regional Counsel (6RC-EW
U.S. EPA - Region 6

1445 Ross Avenue

Dal | as, Texas 75202-2733

Ef ren Ordonez

Wat er Team Leader (6RC-EW

WAt er and RCRA Enforcenent Branch
O fice of Regional Counsel

U.S. EPA - Region 6

1445 Ross Avenue

Dal | as, Texas 75202-2733

Tayl or Shar pe

Enforcenment O ficer (6EN-WI)

Conpl i ance Assurance and Enforcenent
Di vi si on

U.S. EPA - Region 6

1445 Ross Avenue

Dal | as, Texas 75202-2733

Lorena S. Vaughn
Regi onal Hearing Clerk



